.C'as‘é 3:73-cv-00127-MMD-CSD Document 2 Filed 06/12/09 Page 1 of 35 *

S ’

Y. 26

16

A7 ¢ :
FPost Officc Box 2800
18 {| Minden, NV 89423
19 | .
§ Ross E. De Lipkau
P.O. Box 2790

. § Reno, NV. 89505
2af ‘

20D

[ Gary Stone .
22 § 290 South Arlington
. f| Reno, NV 90510
23 | TR
Gordon H. DePaoli, Esq.
| Woodbum, Wedge & Jeppson.
i P.0.Box 2311
| Reno, NV 89505

| Richard R. Greenfield, Esq.
| Ficld Solicitor's Office .
| Department of the Interior

- 24

‘25

27

28 § Phoenix,.AZ 850042383

{f Two N. Central Ave., Suite 1130

Sacramento, CA 95810

Roger Bezayiff

- Chief Dep. Water Commissioner
U. S. Bd. Water Commissioners
Post Office Box 853 : :
Yedagton, NV 89447

Linda A, Bowman, Esq.
Bowman & Robinson .

499 West Plumb Lane, Suite 4
Reno, NV 39509 o

Mary Hackenbracht, Esq.
Department of Justice .
State of California

2101 Webster S, 12th Floor
Oakdand, CA' 946123049

Marta Adams, Esq.

‘Deputy Attorney Gegeral
State of Nevada

Division of Water Resolrces.
100 N. Carson Street

Carson City, N:cvada.;salmﬂllﬂf:..:- nie

-44.

1 CERTIFICATE OF SERVICE . T .
X B I hereby certify that I have this JOfEday ofl !w’.:; , 1997, served a trye copy of the
: foregoing FIRST AMENDED COUNTERC OF THE UNITED STATES OF AMERICA,
3 fby p%acing same in-the U. S. mnails, postage prepaid, addressed as follows: - -
3 ¢ Shirley’ A Smith, Esq. Western Nevada Agency-
- ff Asst. U.S. Attorney , Bureay of Indian A ffairs
5 § 100 W. Liberty St.,"Suite 600 1677 Hot Springs Road
- Reno, NV 89501-1930 Carson City, CA. 89706
& R ‘ s
Larry C. Reynolds, Esq. R. Michael Tumipseed, P |5
7 § Deputy Attorney Generat Division of Water Resoirces
-State Engincer’s Office -+ State of Nevada - :
8 § 123 West Nye Lane 123 West Nye Lane _
~ § Carson City, NV 89710 Carson City, NV 89710
9 - . .
. I Jim Weishaupt o " Scott McElroy '
10 f Walker River Irrigation District . Greene, Meyer & McElroy
© B P.O.Box 820 : 1007 Pearl Strect, No. 220
11 § Yenngton, NV §9447 - Boulder, CO 80302
12 4 James T. Markie . John Davis, Esq.
) State Water Res. Control Bd. Post Office Box 1646
.13 |.P-O. Box 100 c Tonopah, NV 89049
. Sacramento, CA 94814 - .
14 § ‘ ‘ Rodger Johnson
. | John Kiamer - Water Resowrces Control B
15 § Deparmment of Water Resources State of California :
. 1416 Ninth Street ‘ Post Office Box 2000



N,

T

T S

"o & - @

10
11
12
s
14
.15

16

17

18 |

) 19

20

- 21'.L'
o

.23
24 3

" 28

26
27

208

1 'Gch-Bmcsch,F;sq e e e v
- 2(0 Marsh Avenue, Suite !05 Ty e e T

A ._cho,chada 89509 e

e 3573#cv-00_127'iMM:D-CSD Document 2 Filed 06/12/09 Page 2 of

E

Post Office Box 3498

Matthew R. Campell, Esq
‘David E. Moser, Esq. . @
McCutchen, Doylc, Bmwu&Encrson ©
3 Embarcadero Center .
SanFtamzsco CA 94111

Donzid B. Gllbcﬂ., Esq

DeCuir & Somach, P.C. - : s )

400 Capitol Mall, Suite 1900 T T --
Sacramento, Cahforma 958 14-4407 - Co : .

Treva ¥, Heame, Esq. _
Zeh, Polaha, Spoo & Hearnc :
450 Mash-Avenue 675 FOREST, SUME g

cho Nevada 89509

Robert C. Andcmon and 'I'unothy Lukas
Hale, Lane, Peck, Dcnmson, Howard
Anderson & Pearl

Post Office Box 3237

 Reno, NV 89505

Reid Hls

Y45

35,



/09 Page 3 of 35

' - 2 Filed 06/12
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| ' . | Tiwey 4, 2003
2 IN THE UNITED STATES DISTRICT ;GOURTH 2 U_i

FOR THE DISTRICT OF NEVADA
LS

3 a7 e
4 : B IOV e
UNITED STATES OF AMERICA, ) IN EQUITY. NO. C-125
5 ) SUBFILE NO. C- 125-B
Plainff, )
6 )
WALKER RIVER PAIUTE TRIBE, g
78 :
P]aintiﬁ'—lmcrvcnor_,
8 _
\73 .
9
WALKER RIVER IRRIGATION D

10 ¥a corporation, et ai.,

The foIlowing backeround information is provided to aid in understanding the reasons
for and what is required by this Order:

1 The Coun has ordered that cenain persons and entities be included as parties in

Ln

fthis aznon because they own waler rights within one or more of the nine categories set forth in
Il _ R .
Paraeraph 3 of the Count's Apnl 18, 2000 Case Management Order.

[

2 IL1s possible that some of the specific persons or entities who are served with a

i Waiver of Senvice of Notice in Lieu of Summons, Notice of Lawsuit, or a Notice in Lieu of

[
Iy

Summons do not belong in this acuon, because, for cxample, they may have sold or otherwise

%]
L&)

conveyed the ownership of all water nehis subject to this action prior to being served.

L]
!

3. A change in ownership of a water nght can occur in 2 number of ways and for a
vanety of reasons. Ofien a change 1n ownership of 2 warer nght occurs when ownership of the
land on which the water is used changes. A chanee ip oWnchhib may involve a sale,agifi, a
death or.even a divorce, I may also involve ¢state or business planning decisions, such as -
convevance to an imcrvilvos uust or a hmited liability coﬁxpany. Frequently, changes in
ownership are accbﬁ]plish_:d by a dzad. Howcvcr--, in an estate or divorce proceeding, they may

X L.y } .
be accomplished by an ordes of a court. These examples are not an exclusive list of all of the

ORDER ~ DISCLAIMER OF INTEREST, page 1 of 4 . o? 0{ -
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ways in which a change in ownership may occur.

4. L - smportant that the Count and the Plaintiffs be notified if a person or entiny -

[ who receives service by mail or personal service does not, in fact, have any ownership interest

i a water right in any of the nine categories set forth in Paragraph 3 of the Court’s April 18,

#2000 Case Management Order. In addition, that person or entity need not be burdened with

this litigation and, if thcré was a change 1 ownership, a new party may need to be added 10 the
action.. Before any such person may be omi_ttcd. from-this action, certain information and
documents will have to be provided to the Plaintiffs and the Court.
- . Based upon the foregoing, itis h:.rcby ORDERED as follows:
1. if any person or entiry rcceiﬁing service By mail or personal service has no -
interest in ansr water right within any of the nine Catcgoric::s set forth in Parag;'aph 3of IhC Ca.re .

Management Order (Apr. 18, 2000)Y, that person or entity shall notify the Court and the

g You should review the Case Management Order and First Amended Counterclaims filed

by the United States and by the Walker River Pajute Tobe, which are included in the materials
served upon vou. For converuence. the nine calegornies of persons and entities that the Court

has ordered 10 be served and named are listed here:

I. Category 3.a.: The successors in inierest to all water rights holders under the Decree
{Apnl 14.1936). modificd. Order of Entrv of Amended Final Decree to Conform to

Wnt of Mandate. Etc. (Apnil 24, 1940} (“Decree™).

-~ Caiegory 3.b.: Al holders of surface water nights under the laws of the States of
Nevada and Califorma in the Walker River Basin who are not presentiy parties 1o this
adjudication. :

- 3. Category 3.c.: All holders of permits or certificates to pump groundwater issued by
the Siate of Nevada and domestic users of groundwater within Sub Basins 107 (Smith
Valley), 108 (Mason Vallev). 110A {Schurz Subarea of the Walker Laké Valley), and
110B (Walker Lake Subarea of the Walker Lake V/ alley).

4. Category 53.d.: All holders of permits or certificates to pump g_rouhdwater issued by
the State of Nevada within Sub Basins 106 (Antelope Valley), 109 (East Walker), and
I © 110C (Whiskey Flat-Hawihomne Subarea of Walker Lake Groundwater Basin).

+5. Category 3.e.: AN users’of groundwater for tmigation in California in the Walker
River Basin. ’

ORDER ~ DISCLAIMER OF INTEREST, page 2 of 4
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Case 3:73-fv-00127-MMD-CSD Docume
' 1 fUnited States in writing of tha facy.
2 2 If such person or entiry sold or otherwise conveved ownership of al] of the water
3 |Inghts that the person or enury once owned bcfore they were served or otherwise brought inio
4 Fthis action, in additon to disclaiming any mterest in this acuon, they shall inctude a notice
5 #providing the following information-
61 i A.  The name and address of the Person or entity who sold or otherwise
: conveyed ownership;
7 ’ .
B. “The name and address of each person or entity who acquired ownership;
8 and 7 :
9 C. A copv of the deed, court order or other document by wﬁic}i the change
o m ownership was accomplished. -
10 _
3: - The disclaimer and notice shall be sent to the Court and counse] for the United
11 ) ' .
" [f'States, addressed as follows;
22 ) )
Linda Lea Sharer, Chjef Deputy Clerk
I3 United Sues District Coury for the District of Nevada -
400 South Virginia Strect, Suite 301
c4 Reno, NV 895501
s Susan L. Schneider
United Stales Depariment of Justice
iy P.O. Box 756
Littleton. CO 80160
- 4. The form and substance of the disclaimer and notice shall substanually conform .
o 1o the formn anached 1o this Order as Exhibit 4o
e ) . . .
3. Following their receipt from anv berson or entity disclaiming any interest in any
= 2 C -
i 6. Category 3.L2 All holders of “vested rights™ 1o the use of groundwater under the jaws
‘2, of the State of Nevada withip th¢ Walker Rijver Basin. '
z3 : ' , . )
7.- Categorv 3.2 Al' munieipal providers in Nevada within the Walker River Basin
Y who currenthy use groundwaier. -
<5 8. Category3.h: Al municipal providers in-Califonya within the Walker River Basin
- who currently use groundwater.
27 9. Caiegory 3.0, Al ind_usm;a] users in Nevada within the W alker River Basin who
currenty use eroundwarer.
B
ORDER - DISCLAIMER OF INTEREST, page 3 of 4
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of the water rnights at issue in this case of a Waiver of Service of Notice in Lieu of Summons
and any Disclaimers of Interest and accompanying information and documents sought by this
Order, Plainuffs will review the matenals received and, if appropriate, seek the Courn's
g:oncuncncé in omitung that person or entity filing such matr:riak from this case.

6. If Plaintiffs do not rcr:.ci_vc a Waiver of Service of Notice in Lieu of Summmons
and must pcrsonallj' serve a person or entity that subsequently files a Disclaimer of Interest
pursuant to this Order, Plaiﬁﬁfﬁ will also review the materials received and, if zippropﬁaté,
seek the Court’s concurrence 1h omitting the person or entity from-this casé, bu.t that person or
entity may be subject to paying the costs related to formal personal service on them.

D Despite the above provisions, any person or entity who files a Disclaimer of

Interest in this matter is ultimately responsible for the accuracy of this filing. Consequently,

_ any- person or entity who files a2 Disclaimer of Interest, but, in fact, has water ﬁghtsAsqucct' to

this litigation, shall nevertheless be bound by the results of this Iitgation.

8. Any person or entity subject lo-.scrvice under the Federal Rules of Civil
Procedure who receives notice of this action in the manner provided by Federal Rule of Civilr
Procedure 4(d) remains subject to the dur}'-xo avoid unnecessary costs of serving the smmhdhs,
cven 1f that person or enuity ultimately disclaims any 6wncrship intcrcsi in any of the water
nehis descnbed by Paragrap-h 3 of the Count’s April 18, 2000 Case Management Order.

IT IS SO ORDERED: : )
Dated: 3 ‘-\\\\ “ . 2003.

The Honorable Robent A. McQuaid, Jr.
United States Dismict Court Magistrate Judge

ORDER - DISCLAIMER OF INTEREST, page 4 of 4
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l

2
3 , IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA .

]

< | UNITED STATES OF AMERICA, - )

6 Plainuff, ) In Equity No. C-125-ECR

_. ‘ ) Subfile No. C-125-B

7 § WALKER RIVER PAIUTE TRIBE, ) .
: ) , ) DISCLAIMER OF INTEREST IN

8 Plaimiff-Intervenor, ) WATER RIGHTS AND NOTICE OF

o - ') RELATED INFORMATION AND

v. ) DOCUMENTATION SUPPORTING
10 : ) DISCLAIMER
| WALKER RIVER IRRIGATION ) ' .
11 pisTrICT, , | )
1o || acorporation, et al., )
L )

13 Defendants. ) _
14
15

The undersigned counter-defendant in the above action hereby notifies the Court and the
United States that the unders; ened (or the entity on whose behalf the undersigned is acting) has

no interest in any water right within the categones set forth in Paragraph 3 of the Case

18 ‘ .
Management QOrder (Apr. 18, 2000) and, therefore, disclaims all interest in this action. .
19
This disclaimer and notice shall be sent 10 the following two persons:
20 ’
21 ' Linda Lea Sharer, Chief Deputy Clerk
. United States District Court for the District of Nevada
22 f 400 South Virginia Soreet. Suite 301
Reno, NV 89501 ' '
23
And

22
25 | Susan L. Schneider

i ' United States Department of Justice
26 | . P.O. Box 756
g Linleton, CO 80160 _ o

_ In addition, because the underti gned sold or otherwise conveyed 'own'crship of all of thc

28

DISCLAIMER OF WATER RIGHTS AND NOTICE OF RELATED INFORMATION, page 1 of 4
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1

2

10
11
12

13

}od
“

[
o3}

[}
\0

25
26
27

28

water rights that the undersigned (or the entity on whose behalf the undersigned is acfing) once
owned before the undersiened was served with s Warver of Service of Notice in Liey of
Summons or by a Notice in Llcu ofSummons the undersigned provides the fo]lowmg
addinonal mformatron‘ -

I The name and address of the party or parties who sold or otherwise conveyed
ownership: |

Name(s):

Street or P.O. Box:

Town or Ciry:
State:

Zip Code:

13

The name and address of each person or entity who acquired ownership

Name(s):

Streetor P.O. Box:

Town or City:

State:

[

Zip Code:

DISCLAIMER OF WATER RIGHTS AND NOTICE OF RELATED INPORMATION, page 2 of ¢
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Case 3:73-fv-

1

2

3. Attached 10 or included with this notice is a copy of the (check appropnalte

box(es)):

S Deed
O Count 01_'d¢1'

O Other Decument.

by which the change in ownership was éccomplishcd

4. 'I'he undersigned acknowledgcs that any person or enuty who fi lesa Dlsclalmcr
of Interest in this matter js ultimately responsible for the accuracy of this filing, Consequently,
the undersigned acknowledacs that any person or entity who files a Disclaimer of Interest, but,
m fact, has water nghts subject to this Iitigation, shall nevertheless be bound by the results :)f

this htigation.

Executed this day of 200

[signature of counter-defendant]

[hamc of counter-defendant]

DISCLAIMER OF WATER RIGHETS AND NOTICE OF RELA'I'ED INFORMATION, page 3 of 4
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1

2

_ [name_ if applicable, of person acting on

1

- - behalfof couner-defendant] |

n

Isignature, if applicable, of person acting on .
behalf of Counter-Defendant]

[address] -

{telephone number].
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEV ADA3

I'_"

UNITED STATES OF AMERICA.
Plamnﬂ"
WALICER RIVER PAIUTE TRIBE, IN EQUITY NO. CV-125-ECR
Plaintiff-Intervenor, SUBFILE NO. C-125.B
R _
. 7 2 \ 7
WALKER RIVER IRRIGATION DI 3%\ ORDER REGARDING
a corporation, et al., e S et : GES IN OWNERSHIP
' : ATER RIGHTS

Defendants. \

The following bacl:ground info rdtion is'provided.to aid in .u-hflers_tandiﬁg the reasons-. : '}
for and what is rcqmrcd by this Order:

I The Coun has ordered lhal certam persons and entities be mcludcd as pames 1o
this action bccause they own water nghts within one or more of the nine calegoncs set forth in
Paragraph 3 of the Count’s Case Management Order (Avpr. 18, 2000).

2. Dunno the course of this action. it is possible that a party will sell-or otherwise

tonvey ownership of all or a portion of the water rights which that partv owned whcn brought

mto this acnon by a Waiver of Serv ice of Notice in L:cu ofSummons or by service of a Noncc-

- 1n Lieu of Summons

3. A change 1 own:rs}up of 2 water nbht or 2 portion of a water ng.ht can occur in
a number of ways and for a v ancty of reasons. Often a change in ownership of a water ng}n

occurs when ownershlp of some or al] of lhc land on which the water is used chanzcs A changc

in ownershxp ma} mvo]vc a sa!c a gxft a death or even a divorce. It’ may also involve estate or

busmess planning dems:ons such as conveyance lo an Imervwos trust or a hmltcd habxhty
compan\' Frcqucml\ chanecs m ownership are accomphshed by a deed. Howcvcr inanesiate |

or divorce procccdmsz they ma\ b“ accomplished by an ordcr'of 2 court. These examplcs are not

ORDER REGARDI!\G CHANGES I OWNERSHIP OF WATER RIGHTS, page | of 3 2 0 ’7
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* E

[

a exclusive list of all of the ways in which a change in ownership may occur.

2 4. Itis ifnponam that the Céun and the Plamntiffs be notfied of changes in the

3 | ownership of water nghts while this actio_rll is pending because among other things, a change in

4 owhcrship may require that a new paxrj: be included m 'tﬁc action,' or that a presemt party be

5 H' dismissed or _both. |

.64 Base& upon the foregoing n 1s hereby ORDERED as follows: |

7 1. © 1faparyio ihis acuon sells or otherwise conveys ownership of all or a portion of
8 | any water nght within any of the nine categories set forth in Paragi'aph 3 of the Case

3 | Management Order (Apr. 18, 2000)Y, that party shall, within sixty days afier any such change in

0
11 Ry ~ You should review tie Case Management Order and First Amended Coumerclmms filed by
.the United States and by the Walker River Paiute Tribe, which are included in the materials served

| upon vou. For convenience. the nine categones of persons and entities that the Conrrhas ordercd
23 | robe served and named are hstcd here: . -

24 - L Category 3.a.: The successors in interest 1o all water rights holders under the Decree’
(April 14. 1936). modificd. Order of Entry of Amended Final Decree to Confonn to
Wnt of Mandaiz. Eic. (April 24, 1940) (“Decree”).
Category 3.b.: Al holders of surface waler nghts under the laws of the States of
Nevada and Cahformsa in the Walker River Basin who are not presently parties 10 this
- adjudicauon.
Category 3.c:: Al hoiders of permuts or certificates to pump £ Eroundwatcr issued by -
the State of Nevada and domestic users of- groundwater within- S-ﬁb Basins 107
(Smiith Valley). 105 (Mason Valley . 110A (Schurz Subarea of lhc Walker Lake
: Valley. and 1102 (Walker Lake Subarea of the Walker Lake V al]ev) :
4. Category 3.d.: All holders of permits of certificates to pump g groundwater issued by
. the Siate of Nevada within Sub Basins 106 (Antelope Valley), and 109 (East
21 :  Walker), and 110C ( Whaskey Flal—Hawthornc Subarea of Walker Lakc Groundwalcr
i : Basin.-
5. Category 3.c.: .-'\ll users of groundwalcr for imgation in Cahforma in the Walker
River Basin. :
6.  Categorv3.foAllholders of “vested nghts” to the use of zroundwater under the laws
~ of the State of Nevada within the Walker River Basin.
'Cateeorya g-: All municipal providers in Nevada within the Walkcr RiverBasin who
7 currently use groundwater.
§. ° Category 3.h:: All municipal provrdcrs n Cahforma within thc Wa}kcr River Basin
who currently use groundwater.
9. Category 3.i.: All mdustmial users in chada wathm the Walker River Basin who
currently use groundwater.

.

19

)i
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ORDER REGARDI_NG CH'A\’GES IN OWNERSHIP OF WATER RIGHTS, page 2 of 3
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. responsible for the accuracy of this filing. Consequently, any person or entity who files-such a .
. B i i - ) R -
- riotice regarding water rights subject to this litigatior, but retains such water nghts, shall

~ nevertheless be bound by the results of this litigation,

-cv-00127-MMD-CSD Document 2 Filed 06/12/09 Page 16 of 35

bwnership, non'f}; the Court and the United States of the change in ownership.-

2. The notice required by this Order shall provide the following mnformation:

A The name and address of the party who sold or otherwise. conveved
ownership;

B. The name and address of each person or entity who acquired ownership;
. Ny 7

C. A c;apy of the decd, court order or other document by which the change in

ownership was accomplished.
3. foc notice shal] be sent to the Court and'co_unscl for the United States addressed

as folldws:

Linda Lea Sharer, Chief Deputy Clerk
United States Dismict Court for the Dismict of Nevada
400 South Virginia Street, Suite 301

Reno, NV §050) T C

Susan L. Schneider _
Unites States Deparniment of Justice
P.O. Box 756

Littleton. CO 80160

4. The form and substance of the notice shall substéﬁtiaﬂy conform to the form of
notice anached 10 this order as Exhibit A. : : :

5. ADy person or entity who files a Notice of Change of Ownership:of Water Right -

using the attached form or provides information for this purpose by other means is ultimately [

IT 1S°'SO ORDERED: ‘
Dated: A\N\‘-\\‘f\ - ..2003.

_ The Honorable Robert A. McQuaid, Jr. o
' United States District Court Magistrate Judge

ORDER REGARDING CHANGES IN OWNERSHIP OF WATER RIGHTS, page 3 of 3
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o —

4 i
sy - IN THE UNITED STATES DISTRICT COURT
r ~ FOR THE DISTRICT OF NEVADA
,7 ’ . |
. | UNITED STATES OF AMERICA, )
_ ) A
9 ~Plaindff, ) In Equity No. C-125-ECR
i _ ) Subfile No. C-125-B
10 | WALKER RIVER PATUTE TRIBE, ) C o ,
H o _ )} - NOTICE OF CHANGE OF ]
1 S . l?lain_tiff-lmcrvcnor, ) OWNERSHIP OF WATER RIGHT
1 ) o
12 ' v. )
)
13 | WALKER RIVER IRRIGATION DIS""RICT ) -
a corporanon et al,; )
14 : )
Defendants.” )
15 )
16
i - The nndcrsigncd coumer—_d'efendant'in the above action hereby notifies the Court and the
7. United States that the undersigned (or the entity on whose behalf the undcmgncd- is-acting) has
18
-} soldor othemlsc conveved owncrshlp of all or a portion of a water right within one. or more of -
191
‘the calcooncs set forth in Paraemph 3 of the Case Nanagcment Order and provides thc
20 .

following information:

e 1. " The naa;ne and agidréss of the party or paniés who sold of O‘Iherwis_c conveyed
23 § ownership: _ : - o

24

Name(s)
25 1 ‘
26 o _ Sweetor P.O.Box
27

2'3 ‘\‘OTICE OF CHA!\GE OF \VATER R.IGHTS OWNERSHIP, page 1of3
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Town or City _Stare ZipCode
2. The name and address of each person or entity who acquired ownership
Name(s)

Soeet or P.O. Box

Town or Ci'ry State : ZipCode

3. Attached 1o or included with this notice is a-copy of the (check appropriate

box{es)}:
O Deed
0 Cowurt Crder
(| ' Other Document.

by which the change in ownership was accomplished. ' ' - . -
4. - The undersmncd acknowledges that any person or ennty who files a Nonce of

Chamzc: of Ownership of Walcr Ri ght usmg this form is uhimately responsible for the accuracy

of this filing. Consequently, the undersi gned acknow]edges that any person or entity who ﬁ]cs _‘

Th:s notice shall be sent 10 the- follomno two persons:

Lmda Lea Sharer, Chief Deputy Clerk
United Staie's Dlstncl Cournt for the Disirict of Nevada
400 South Virgima St:rcc' Sune 301

. Reno, NV 89301

And

Susan L. Schncndcr
United States Deparmment of Jusncc '
P.O.Box 756

Littleton, CO 80160 -

y

‘NOTICE OF CHANGE OF WATER RIGHTS OWNERSHIP, page 20f3
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3

10
11
12
13
14
15

16

18
19

20

217

» B

23
24
25
26

27

Iitigation.

Executed this day of - 200

[signature of counter-defendant]

[name of counter-defendant]

[signamre, if qpplxr'able of pcrson acnng on-
behalf of counter-defendant)

[name, if applicable, of person acting on
behali of counter-defendant]

[address] . |

" [telephone number]
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
UNITED STATES OF AMERICA,
Plaintiff, In Equity No. Cr1lZ5-ECR

Subfile Neo. C-125-B -
WALKER RIVZR PAIUTE TRIBRE,
Plaintiff-Invervenor,

CASE MANAGEMENT CRDER

vE .

WALKER RIVER IRRIGATION DISTRICT,
a corporation, =t al.,

Defendancs.

/
UNITED STATES COF AMERICA,
WALKER RIVER PAIUTE TRIBE,
Ccunterclaimancts,
V.
WALKER RIVER IRRIGATION DISTRICT,
et al.,
Counterdefendantcs,
/

The enormity and complexity of the issues pending with

respect o the First Amended counterclaims filed by the United

i

States and the Walker River Paiute Tribe certainly suggest that

o 8
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some sort of bifurcation would be helpful in processing the action.
Any such bifurcarion may involve some duplication of work in
relation to subsequent phaées of the case. There does not seem to
be any way to entirely avoid duplication, but we should endeavor to
do so to the extent that we can. Another major concern is whether
persons litigating in later phases of the case may find themselves
prejudiced by being bound by decisions and adjudications in earlier
phases whers they d4:i1d not participate. Tnis, %too, we should
endeavor te avoid.

Without bifurcation of some sort, the case may‘simply be
tco big and too complex to process on a reasonable basis.

Having determined that some sor: of bifurcation is
desirable and necessary, we conclude that, in general terms, the
proposal of the U.S./Tribe to bifurcate the "Tribal Claims" is as
good and logical a basis for dividing the case as has been
suggested or can be devized.

nses tp the claimse of the

While many of the def

U.S./Tribe claims for the Walker River Paiute Indian Reservation
AN

may be the same or similar to the defenses thart may be offered with
respect to the remaining claims of the U.S. for other Indian
reservations and lands and federal enclaves and federal lands, each
of the remaining claims appears to require development of a
distinctly different factual scenario, as well as specific legal
basis. This presénts one good reason to bifurcate as suggested by

the U.S./Tribe. Exactly how the defenses which overlap the claims

for the Walker River Paiute Indian Reservation will play out as to
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each of the other separarte claims is wuncertain and adds
jJustification for the proposed bifurcation.

In the order .that follows, we have expanded the
categories of water rights holders to be served with process
somewhat beyond the Ccategories suggested by the U.S./Tribe in their
proposed case management order, but have not included all such
categories as have been suggested by the Walker River Irrigation
District and States of Nevada and Califormia.

The categories to be served with process may be subject

to adjustment and modificatrion by order of the Magistrate Judge as
he may find to be appropriate. However, we note that we have
limited domestic users to be served with process to those whom, it
appears, might be affected by pumping of underground water on the

Walker River Paiure Indian Reservation. 1If it is shown that other

domestic users could be affected by such pumping or that the

Hh

underground and surface warer constitute a single hydrological
system where an earlier priority for the tribe for surface or
underground waters could affect the rights of other domestic users, |

che Magisrtrate Judge should make an order expanding the catecory of!

domestlc users who are required to be served with process.

We have also expanded the categories of water rightS:

1]

holders who have permits to bump groundwater issued by the State Of‘
Nevada and who are required to be served with process to addltlonal

Sub Basins in Nevada. This has been done because of the claim that.

undergreound and surface waters constitute a single source.

i
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These additional categories are also subject to]
modificatien by the Magistrate Judge on the same . basis as noted
above.

With the conclusion that the Tribal claims should be
bifurcated in mind, we then endeavor to devise a case management
order to provide for such bifurcation, taking into account the
companion considerations noted above.

IT I35, THEREFORE, HEREBY CRDERED that:

(1} The claims of the Tribe contained in the First
Amended Counterclaim of the Tribe and the claims of tHe U.S. on
behalf cf the Tribe (First, Second: and Third Claims for Relief)
set forth in the First Amended Counterclaim of the U.S. are hereby

bifurcated from all other claims raised by the U.S. in its

pleading. The Eifvrcated claims are sometimes referred ro hereini

|
Peference to the U.S./Tribe below refers!

separately to tne Unated States and its said claims. set forth in:

45 The "Trikal Tlaims."®
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Walker River Paiute Tribe and its claims set forth in its First'
Amended counterc-laim.

(2)  The Tribal Claims shall proceed as described in thisj
Case Management Order. All discovery and all other proceedingS-inj
this action included in or in connection with the said First
Amended Counterclaims are stayed, until the further order of the

court, and except as provided in this order.

SERVICE OF PROCESS AND FILING OF LIS PENDENS
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(3)  Prior to the resolution of the Threshold issues
identified below, the U.S;/Tribe shall effect service- of theiyr
respective First Amended Céunterclaims, notices in lieu of summons,‘
Tequests for waiver of service, and the within Case Management
Order on all of the members of the categories of warer rights
holders described below. Each of the members of each said category!

shall be named as a Counterdefendant in this case.

(a)  The successors in interest to all water rights'
holders under the Decree (April 14, 193¢), modiftied, Order for
Entry of Amended Final Decree to Conform to Writ of Mandate,
Etc. (April 24, 1940) {"193&" Decree) .

(b)  All holders of surface water rights under the_laws
of the States of Nevada and California in the Walker Rivexr
Basis who are noc Presently parties to this adjudication.

{c} All holders of permits or certificates to pump
groundwater iséued by the State of Nevada angd doemestic users
of groundwater wirhin Sub Basins 107 (Smith Valley}, 108
(Mason Valley), 110a {Schurz Subarea of the Walker Lake
Valley), and 120B (Walker Lake Subarea of the Walker Lake:
Valley) .

{d} All holders of permits or certificates to pump
groundwater issued by the State of Nevada within Sub Basins
106 (Antelope Valley), 109 (East Walker), and 120C (Whiskey -

Flat-Hawthorne Subarea of Walker Lake Groundwater Basin) .

(e} All users of groundwater for irrigation in
California. IM THE WALKEL RIVER BASA.
5
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such changes, wuntil service of process is complete on thel
counterclaims. '

(8) The U.S./Tribe may seek costs of service pursuant tc
the requirement of Fed. R. Civ. P. 4(d} during their service:
efforts under this Case Management Order.

{9) MAfter the U.S./Tribe have received the information
and compiled the list of parties whom they intend to serve, that
list and a description of the preocedures by which it was compiled
shall be filed and provided to the parties who shall have such
period of time as the Magistrate Judge shall determihe to file
objections indizating whether the list is ccmplete and includes all
such water rights claimants within the categorieé described ir
paragraph (3} above who can reasonably be identified. The

Magistrate Judge shall consider and rule on all such objections.

7}

>

orrections to the list of intended parties may be made during the

b
"1

od o©f the serrice o0f proces=s upon = rooriate notice anc
P T EP L

g

M

e
approval of the Magistrate Judge.

Scheduling, Case Management

{10) Following completion cf service of process on the
said counterclaims, the Magistrate Judge shall receive
recommendations of the parties for procedures for scheduling ané
for the efficient management of the litigation given the number of
parties to the case. Such procedures may include the use bf commoI
counsel, special procedures for service of pleadings, or any othes
mechanisms deemed likely to reduce the burdens on the parties anc

the court in a case of this magnitude. The Magistrate Judge shall

8
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consider and make all appropriate rulings with respect to these
matters.

Threshold Iaeués Relative to Tribal Claims

(11} As soon as convenient after the entry of this order,
and upon appropriate notice to the parties presently appearing in
the case, the Magistrate Judge shall consider and make a
preliminary determination of the threshold issues to be addressed
at the ourtset of <the litigation on the U.S./Tribe said
counterclaims. Scheduling of such consideration shall go forward
notwithstanding other broceedings provided for in this order. The
list of threshold issues regarding said claims will not be finally
resolved and settled by the Magistrate Judge until all éppropiiate
parties are jcined. Nevertheless, the parties are directed to
identify all potential threshold issues promptly and to submit them
to the Maglst%ate Judge for consideration, as he shall direct, so
that action may proceed as promptly as possible upon conclusion of
service of process. In general, threshold issues, among others,
shall address jurisdiction, claim, preclusion, applicable 1law,
equitable and other defenses whilich may be raised'by any party.

Among others, the Magistrate Judge shall consider

inclusion in the list of threshold issues to the resolution of the

said Tribal Claims to be addressed at the ocutset of the litigation:

{(a) Whether this court has Jjurisdicticon to adjudicate.

the said Tribal Claims. If so, to what extent should the
court exercise its jurisdiction in these marters. In ;his

connection, what is the scope of this court’s subject matter
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Jjurisdiction to adjudicate the Tribal Claims to groundwater,
as well as to additional surface waters?

{(b) Does federél’law govern the pumping of groundwéter
©on the Walker Lake Paiute Indian Reservation by the Tribe or
the U.S. on its behalf?

(c) If the Tribe has the right to pump groundwater under
federal law, are such rights, as a matter of federal law,
subject to different protections than those provided by Stare
law?

(d) Whether the ‘court has jurisdiction over Qroun@water
LUs=2d pursuant to State law outside the exterior boundaries of
the Walker River Paiute Indian Reservation if such use
interferes with the Tribe‘s rights under federal law to use
water from the Walker River system. If so, should the court
€xXa2rcise that jurisdiction?

(e} Whether equitable defenses bar soime or all of the
Within such time as shall be fixed by the
Magistrate Judge the parties now or hereafter appearing in the

case shall file for consideration by the Magistrate Judge =z

Statement as to any defenses or issues they intend to assert.

(f) Whether, regardless of the extent of hydrologic
connection between surface and groundwater,-this court 1is
required to accept the distinction drawn between surface waterxr
rights and groundwater rights provided by California anc

Nevada law.

10
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{g) Are the holders of surface water rights established
under federal law entitled rto protection from the use of
groundwater beyond the pProtection provided to holders of
surface water rights established under state law.

{h) If the only jurisdiction of this court with respect
Lo groundwater issues is to protect surface water rights
established under federal law from interference by Jjunicr
groundwater users, must the issues of interference be decided
28 a part of the adjudication of federal surface water claims.

Phasing of Proceedingas

(12) Pretrial proceedings in this case with respect to

the Tribal Claims shzll be conducted inp multiple phases as follows:

(a) Phase I of the proceedings shall consist of the;
threshold issues as identified and determined by ther

Magistrate Judage.

(b}  Phase II will involve completion and determinationE
on the merits of all matters relating to the said Trihal'
Claims.

A Scheduling” Order shall be entered by the Magistrate:
Judge, in acccrdance  with  this order, and such other
appropriate matiters és he shall consider necessary to provide
for completion of consideration of Phases I, II, and
subsequent phases in the case.

{c) Additional phases of the proceedings shall encompasgs

all remaining issue$ in the case. Such phases shall be

11
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determined and scheduled by the Magistrate Judge and may, tol
the extent he determines, overlap . Phases I and II as
apéropriate. We do ahticipate, however, that the additional
phases will not be scheduled by the Magistrate Judge at least
until the threshold issues as set forth above have been
decided on the merits. The additional prhases shall include,
but not be limited to:

val  Al:l other c¢claims, cressclaims, counterclaims,

defenses and issues raised by the pleadings of the

parties that are not included in the * threshold

{b) All cther issues related to the Tribal Tlaims.
(c) All :ssues related to the other Federal Claims.

Responses to Process

{13) The notices in lieu of summons shall notify the
PLrsons or 2nilitiss served toncerning how and when thev must
respond. They shall be directed to file and serve upon the U.S.,
E Derereo Pen 006k /2y /2007 _ _ _ _ .
the-—Tribe, ehe—waTkEr_ﬂfve;—é;;&ga;;e&—fﬁstr&eE7 =he —States—of{
Nenada—ﬁﬂé—Ea;;éega;a{]wi:hin 60 days after completion of service
of process (or where service is by publication within 60 days after
the last day of publicarion of such service), a notice uof
appearance and intent to participate. No Answers or other pleading

will be required except upon further order of the Magistrate Judge

entered thereafter. No, default shall be taken for failure to

appear .

12
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(14) Upon completion of Phase I it may be necessary to
join additional parties.

Discovery, Motions and Purther Proceedinga

{15) Once the Magistrate Judge has finally determined the
threshold issues, discovery shall be allowed Lo all parties on the
threshold issues. Discovery shall also be permitted during that
same time period concerning the basis for the Tribal Claims; such
discovery shall be limited Lo cropounding of interrogatories and
requests for production of documents relating to the contentions of
the U.S./Tribe with respect to the basis for the Tribal Claims.

The discovery provided for in this paragraph (15) shall
be conducted for such period and according to suéh 'térms,
conditions, modifications and extensions to this order as shall be
determined to be appropriate by the Magistrate Judge.

As provided above, all other discovery is stayed.

{18} Motiens which may be dispositive or partially
dispositive of any threshold issue shall be deferred untii
completion of discovery as permitted by this order and shall be
‘filed thereafter within Such time period and schedules for answers
and replies as shall be determined by théAMagistrate Judge. Such
dispositive motions, however, will be decided by the undersigned
Jjudge . |

(17} To the extent the threshold issues are not resolved

by motions, an evidentiary hearing shall be held before the

undersignegd judge at such time and according to such conditions

3

13
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; (including. as appropriate, the filing of Joint prehearing orders
2 as shall be determined by the Magistrate Judge.

3 (18) If a party-wishes Lo perpetuate testimony relevant
a to this matter, that party shall comply with Fed. R. Civ. p. 27 and
5 any applicable Loﬁal Rule. The Magistrate Judge will consider and
6 | determine all issues pertaining to perpetuation of testimony.

7 . {18) Any party may move for modification of this Case
8 Management Order for good cause shown. The Magistrate Judge shall
g9 have authoritv rto change, modify and adjust this order. Thet
10 Magistrate Judge shall hold regular periodic status confErenc?s at,

1 times he shall determire, so that he and the parties may be advise:
12 4s to the progress of the case and problems encountered, so thac
i3 appropriate changes, modifications, and adjustments may be made in

this order and such problems addressed.

is IT IS FURTHER ORDERED that the Joint Motion For Leave to-
16 Serve First Amended Counterclaim filag by U.5./Tribe (#62) is
17 GRANTED on the basis and to the extent set forth in this order.

18 The motions (#67), (#90), {#96), and (#98B) are all
19 considered ruled upcn and decidad as provided in the within order.

20 DATED: April {(S , 2000.

UNITED STATES DISTRICT’JUDGE -
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